IN THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON FILED

September 30, 1997

Cecil Crowson, Jr.
I lerk
SULLI VAN CGJNAI'RPe ate Court Cler

CAROLYN S. STROUPE and

LARRY F. STROUPE 03A01-9704- CV- 00110
Plaintiffs-Appellants

HON. RI CHARD E. LADD,
JUDGE

L. ALAN BACON, D.D. S

N N N N N N N N N N N N

Def endant - Appel | ee AFFI RVED AND REMANDED

DAVI D W BLANKENSHI P OF KI NGSPORT FOR APPELLANTS

DARRELL E. BAKER, JR , OF MEMPH S FOR APPELLEE

OP1 NI ON

Goddard, P.J.

This is a nedical mal practice case brought for the
third tinme by Carolyn S. Stroupe and her husband, Larry F.

Stroupe, against her dentist, L. Al an Bacon.

The Trial Court sustained Dr. Bacon's notion for summary
judgment on the ground that their clains were barred by the

applicable statute of |imtations,



The Stroupes appeal, contending the Chancellor was in
error for two reasons. First, they say their right to file the
present suit was preserved under the Saving Statute, T.C A 28-1-
105. Secondly, they say there have been only two previous non-
suits and, therefore, they are entitled to proceed under Rule 41

of the Tennessee Rules of Civil Procedure.

The facts pertinent to the resolution of this appea
are as follows:

August 14, 1992. Original lawsuit filed in the Crcuit Court for

Sul l'i van County.

July 13, 1994. Non-suit taken.

August 19, 1994. daimre-filed against Dr. Bacon and anot her

defendant in the Grcuit Court for Knox County.

Decenber 21, 1994. Case dism ssed by G rcuit Judge.

Cct ober 27, 1995. Order entered in this Court upon an appeal by

the Stroupes vacating the Trial Judge's dism ssal under the

authority of Cronin v. Howe, 906 S.W2d 910 (Tenn. 1995)" deci ded

during the pendency of that appeal, and remanding the case to the
Circuit Court for Knox County for trial.

June 23, 1996. Non-suit taken as to Knox County case.

August 16, 1996. Case re-filed in Sullivan County agai nst Dr.

Bacon only.

! Cronin, which counsel for both parties conceded was di spositive of

t he appeal, holds that a plaintiff could rely upon the Saving Statute and re-
file within one year of non-suit, even though the non-suit and re-filing
occurred beyond the three-year statute of repose.



The Code Section and G vil Rule central to disposition

of this case are as foll ows:

28-1-105. New action after adverse decision --
Contractual limtations periods. -- (a) If the action
Is commenced within the time limted by a rule or
statute of limtation, but the judgnment or decree is
rendered against the plaintiff upon any ground not
concluding the plaintiff's right of action, or where
t he judgment or decree is rendered in favor of the
plaintiff, and is arrested, or reversed on appeal, the
plaintiff, or the plaintiff's representatives and
privies, as the case may be, may, fromtine to tine,
comence a new action within one (1) year after the
reversal or arrest. Actions originally comenced in
general sessions court and subsequently recommenced
pursuant to this section in circuit or chancery court
shall not be subject to the nonetary jurisdictional
limt originally inposed in the general sessions court.
(Enmphasi s supplied.)

41.01. Voluntary Dism ssal -- Effect Thereof. --
(1) Subject to the provisions of Rule 23.05 or Rule 66
or any statute, and except when a notion for summary
j udgnment nade by an adverse party is pending, the
plaintiff shall have the right to take a voluntary
nonsuit to dism ss an action w thout prejudice by
filing a witten notice of dism ssal at any tinme before
the trial of a cause and serving a copy of the notice
upon all parties, and if a party has not already been
served with a summons and conplaint, the plaintiff
shall al so serve a copy of the conplaint on that party;
or by an oral notice of dism ssal nade in open court
during the trial of a cause; or in jury trials at any
time before the jury retires to consider its verdict
and prior to the ruling of the court sustaining a
notion for a directed verdict. |[If a counterclaimhas
been pl eaded by a defendant prior to the service upon
t he defendant of plaintiff's notion to dismss, the
def endant may el ect to proceed on such counterclaimin
the capacity of a plaintiff.

(2) Notwi thstanding the provisions of the
precedi ng paragraph, a notice of dism ssal operates as
an adj udi cation upon the nerits when filed by a
plaintiff who has twi ce dismssed in any court an
action based on or including the sane claim



It is the position of the Stroupes that under the
procedural history of this case they are entitled to proceed
under both the provisions of the Code Section and the Rule. They
argue as to the Code Section that they cone within the purview of
the underlined provision of Subsection (a) in that the case was
reversed on appeal, which allows them one year after the reversa

to file a new acti on.

The fallacy of this insistence is that in the case
reversed on appeal a judgnent was not rendered in their favor in
the trial court. Therefore, it was not necessary upon reversal
that they be given an additional year, because under the terns of
the order entered their suit was still viable because the order
entered in this Court after vacating the Trial Court's judgnent
against themspecifically remanded the case "for trial."
Consequently, they were in a position to proceed to trial of
their case in the Knox County G rcuit Court but, instead, for

reasons not readily apparent, chose to also non-suit that case.

Upon their doing so they were subject to the nandates

of Payne v. Matthews, 633 S.W2d 494 (Tenn. App.1982), and Lillard

v. Pinckley, an unreported opinion of this Court, filed in

Nashvill e on Novenber 9, 1995. Both of these cases hold that
suit nust be brought within one year after dism ssal to cone

within the protection of the Saving Statute.



Payne al so addresses Rule 41 and, in doing so, quotes
froman earlier opinion by Judge Sunmers as follows, at page

496) :

This Court has addressed the question of the
possi bl e conflict between T.C. A Sec. 28-1-105 and Rul e
41.01 of the Tennessee Rules of Civil Procedure in the
case of Marie R Ellison, et al. v. Browning-Ferris, et
al in an unreported opinion by Jude Sumers, filed
Decenber 15, 1980. Judge Summers wites for the Court:

The next question to be answered by this court
Is whether Rule 41.01 of the Tennessee Rul es of
Civil Procedure enlarges the tinme in which a party
can refile after a voluntary nonsuit has been taken.

Rule 41.01 clearly states that a plaintiff
shall have a right to take a voluntary nonsuit or to
di smss an action wthout prejudict (sic) subject to
t he provisions of Rule 23.03, Rule 66, "except when
a notion for summary judgnent made by the adverse
party is pending," and of any statute. Rule 41.01
limts the nunber of dism ssals (nonsuits) that can
be taken. (Enphasis in original.)

We nust therefore hold that T.C A Sec. 28-1-
105 addresses itself to tine while Rule 41.01 of the
Tennessee Rules of Civil Procedure addresses itself
to the nunber of dismssals (nonsuits) that can be
taken. There is no conflict between the statute and
the rule. (Enphasis in original.)

Wiile Rule 41.01 T.R C.P. gives a litigant the
right to take two voluntary nonsuits, this right is
subject to the provisions "of any statute,” namely
T.C. A 28-1-105.

It is clear fromthe above authorities that
regardl ess of how an inconclusive dismssal of an
action is had, in order for a suit to survive, it
nmust have been filed within one year of the date of
di sm ssal of the original action--in this case,
March 13, 1979.

For the above reasons, we hold that the trial
judge was not in error when he dism ssed the
plaintiff's suit filed on Cctober 28, 1980.



We concur in the foregoing analysis, vis-a-vis, the
Saving Statute and Rule 41. We al so point out that a case may
be barred under Rule 41, although not by a statute of
[imtations. For exanple--and we concede the scenari o suggested
woul d be unlikely if the statute of I[imtations were one year,
but certainly possible if three or ten years--a plaintiff could
file three suits term nated by non-suit within the period of a
statute of limtations, and subsequent to the |l ast non-suit, a
fourth suit, which was also within the statutory period. The
fourth suit would be barred under Rule 41, not because of the
statute of |imtations, but because the third dism ssal is deened

to be on the nerits and under the theory of res judicata would

bar another suit.

For the foregoing reasons the judgnent of the Trial
Court is affirnmed and the cause remanded to the Trial Court for
coll ection of costs below. Costs of appeal are adjudged agai nst

the Stroupes and their surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMurray, J.



